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Maryanne and Walter Zielinski
v,
Department of Revenue Administration
Docket No.: 23944-07LM
" DECISION.: . .

The “Taxpayers” appeal, pursuant to RSA 198:56, the department of revenue
administration’s (“DRA") denial of their tax year 2007 application for Low and Moderate
Income Homeowner’s Property Tax Rch’éf i(‘hereinafter “Tax relief,” see RSA 198:56, 1V).
For the reasons stated below, the appeai,is’gréﬁféé;' ‘_‘

The Taxpayers argued they were éﬁtitieé to the Tax relief because:

(1) they purchased the “Propez‘ty;” located at 180 Wgtts Street in Manchester, in 1956
and have lived on the Property and paid the taxes on it ever since that time;

(2) the document transferring ow‘rﬁ:ship to an i{rq\vicj){c":able trust was prepared by others
and presented to them for signature at a “seminar” they attended in 1996;

(3) they “did not know what they were doing” when they signed the trust document and
b RS R
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it may be “no good”; and
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(4) the trust has not precluded therr; from being ‘vréAco.gnized as the actual owners and
residents of the Property for any other purpose, inciuding borrowing money using the
Property as collateral.

The DRA argued the denial of the Taxpayers’ application was proper because:
(1) RSA 198:56, Ii{c) provides that the term"“oWned” in that paragraph of the Tax relief
statute includes “[a] person who has equitaﬁie titie, ‘61’ the beneficial interest for life in the
homestead” and the Taxpayers’ trust document does not state they have equitable title or
the beneficiai imerest. for life in the Property;
(2) other provisions in the trust digcuméhf, incliding Clauses 1.2 and 3, also do not
support such a conclusion;
(3) the trust document was draﬁe;d by alaw ﬁrn*tha? aggressiv;ly_ marketed this form of
irrevocable trust to the public fgr the purpose of ag}%iévir;g another goal (to isolate assets

in order to preserve Medicaid eligibility for future nursing home and other expenses); and

N

{4) all taxpayers must adhere to the requirements of the statute in order to be eligible for
Tax relief.

Board’s Rulings

Based on the evidence, the board finds the Téxpaycrs met their burden of proving
they are entitled to the Tax relief and the appeal is therefore granted.'

The DRA based its denia;2 ;)f ,the. ;Taxpa}ilcil'f;»a;ppii‘cation on the wording of
RSA 198:56, II(c) and some boilerplate provisions in the Taxpayers’ trust document

prepared for them at a seminar they attended and signed three years before enactment of

' The board’s authority in this appeal is,governed by RSA ] 98:60, II, which provides the board “may
reverse or affirm, in whole or in part, or modify the decision dppealed from when there is an error of law or
when the board finds the [DRA] commissioner’s action to be arbitrary or unreascnable.”
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the Tax relief program in 19992 RSA 198:‘;7[, ;’;\}"’H‘r‘.eg{{ires “Ia] claimant who asserts
ownership in a homestead because he or she no;ds équi-table title, or the beneficial
interest for life, in the homestead shall albso‘s'!ibz;ni't 2 copy of the document creating such
interest” to the DRA. . ;. : o }

In June, 2008, the Téxpayeré submitted t.olthe DRA, witﬁ ti’leir tax year 2007
application for Tax relief, 1heir- trust document (signed on December 20, 1596 and titled
“The Walter Zielinski and Maryanne Zielinski Irrevocable Trust™). This tz"ust document
was followed by a Quitclaim Deed, recorded on December 26, 1996 at the Registry of
Deeds (in Book 5778, Page 1447) transferring the Pro;ﬁerty to the trust. Clause 3 of the

trust document prohibits the Taxpayers from revoking or amending any provision of the

trust document. T
C . Ty

The DRA’s attorney acknpwledged at the h{eg.ring there is no further statutory
definition or administrative reguiatiqg‘ 19" h}leip‘ m th :mterpretation of the RSA 198:56, 11
provision regarding what is meant by “owned.” »Ht‘a-ﬁamd the DRA was looking for the
board’s guidance since it must process énd degic‘i‘éy Qt;i*;ef_appiica]ticns for Tax relief _
involving similarly worded trust documents. .

Although this appeal raises a question of first impression regarding the

interpretation of this statutory provision, the same phrasing regarding non-exclusive

? The original legislation establishing “Education Property Tax Hardship Relief,” former RSA 198:50, et
seq., was enacted effective November 3, 1999, 1999 N.H. Laws ch. 338 (HR 999). This statute was fater
amended and then repealed and replaced by the “Low and Moderate Income Homeowners Property Tax
Relief” statute now codified in RSA 198:56 et seq., effective July 1, 2002. The wording of the statute of
intersst in this appeal, RSA 198:56, 11, has not been altered.
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examples of what is meant by “owned” is contained in RSA 72:29, VI % which the board

has recently interpreted in the context of a similarly worded trust agreement involving the

RSA 72:28 veteran’s tax-credit. Stoite v. City of Concord, BTLA Docket No. 22569-07

o, TSR N
{October 12, 2007) (copy enclosed:with this Decision). The language in each is quite
similar because they were both drafted by the same law firm to achieve the same estate
planning goal menti

AR TR T )

Recause of these similarities, the board finds 'the following reascning contained in

the Stolte decision also applies to this appeal:

The board has closely reviewed the provisions.of the Trusi Agreement and
carefully considered the City’s reasonable arguments as to why the Taxpayer is
not eligible for the tax credit. On balance, however, and acknowledging it is a
close question of law, the board finds the Trust Agreement does provide a basis to
conclude the Taxpayer does not have & beneﬁcxax interest for life in the eligible

Property. .

[A] reading of several provisions of the Trust Agreement together causes the
board to conclude the Taxpayer indeed does have a beneficial interest for her life
in the Property. First, “Clause 3” is entitled “Reserved Powers and Rights of
Grantor.” Clause 3 mciudcsqthree paragraphs ‘the, laat two being stated in the
negative as to what the grar’%o* does not retath’interest in and in particular
paragraph 3.2 being the one the City rehed upon in denying the tax credit.
However, paragraph 3.1 sets up the provisions for Hiow the Trust shall be
distributed “[u}pon the death-of the Grantor.” Because paragraph 3.1 is part of the
clause reserving powers and rights to the grantor, this paragraph can infer that
during the life of the gfantor no distribution of the Trust shall occur and thus the
assets of the Trust, primarily the Proberty exist for the benefit of the Taxpayer
during her remaining life.

Further, *Clause 4’; is entitled “Disposition During Lifetime of Grantor.” Clause 4
states in part “[d}uring the lifetime of the Gq‘antor the Ttustee shall distribute the net
income of this Trust to the Grantor, no’ less often than quarterly....” Again, this

* This statute provides:
For purposes of RSA 72:28, 29-a, 30, 31, 32, 33, 35, 36-a, 37, 37-8, 37-b, 38-a, 3%-a, 62, 66 and
70, the ownership of real estate, as expressvd by such words as “owner”, “owned” or “own”, shall
include those who have equitable title or the beneficial interest for life in the subject property.
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clause provides for any income from the Property, potentially any rental income or
in-kind residence value, to accrue to the bene"ﬂ of the Taxpayer. ..
Consxdermg the benefits that accrue to the Taxpayer of income or in kind income
in Clause 4 and that Clause 3 states no distribution of the assets of the Trust can
occur until after her death, the beard concludes these provisions give rise to a
beneficial interest for life in the Property as provide by statute.

The board reviewed Black’s Law Dictionary, 6™ ed. {1997), which defines in part,
beneficial interest as “[i}n trust law, [it] refers to interest of the beneficiary in
rlght to income or principal of trust funds, in contrast to {rustee who hoids legal
title.” The board clearly understands the Trust _Agreement does not define the
Taxpayer as one of the beneficiaries. Howe\/c ‘during her life, we conclude the
joint, consistent reading of Clauses 3 and 4 create a beneficial interest for the
Taxpayer. ...

[Rleading the various provisions of the Trust Agreement in concert with eac!
other, the board conciudes the Taxpayer has a beneficial interest in the Property
and is in keeping with the statutory intent of prowdmg a vmeran s tax credit for
the surviving spouse of a veteran.

As in Stolte, the board fmds lhe srus docume t ihat 1S centra! to this appeal is not
a model of clarity or consistency and ﬁhet@fore ‘i‘s‘nq’t susceptible :to‘an entirely literal
reading or application. For example, Schgduié A ‘10.,1h.é trust document appears to Himit
the trust principal to “All of the Donors’ tangibic péfifsé’n:ai property,” riot any real
property such as their residence {the Property) wﬁiéh tfaey almost immediately transferred
- by Quitclaim Deed to the trust. .
Leaving this drafting error é@ide; mc Dﬂ*};}l’:g&:és.emphas'iS' on the fact the trust
document does niot specifically state the Taxpayers have “equitable title, or 2 beneficial
interest for life” in the Property in so 'ma'_riy 'wofds’. Thi_s ap:peafs to b“.. the sole reason the
DRA denied’the Tax relief applicano" Basedona a faxr reading of tne -.!'USt document as a

wholp howpvcr ard ns unaerstandmg of the i

iepislative 'ntent of t‘*xc sta.ute, thv board

conc udes ahe Taxpaycra have estabhshed by a preoondnrancv of the evzdence tha* they
. oo S

s
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have, at the very least, a beneficial interest for life in the Property suff' cxenf to make then

e e e . "
S L

eligible fornﬂf.xe Tax relief.

This reading is supported by Clause 4 of the frust document, which requires the
“Trustee” (a term referring to the two Taxpaye:;‘ and their daughiter, Anne M. Edmonds, a
third trustee) to distribute the “income of the Trusi_” exclusively to the Taxpayers or add
any undistributed income at the end of each calendar year to the “principal” of the trust,
and this presumptively includes any “income in kind” from occupying the Property as
their residence. Clause 4 can be read to prohibit the Trustee from disposing of the
Property &t any timne “during the lifetime of the Donors {the Taxpayers}.” @ere is no
question the trust document was pquared to énabie the Taxpayers to continue to live on
the Property and benefit exclusively from its use Lor the rest of t,mxr lives and that no one
has the power or the discretion to prevent them from doing so (including the third trustee,
their daughter, who is one of three ch; d;en nameq as “Legatees” in Clause 1 ?.)j

In this respect, the board doea not "cad ofnc* Provisions c"ied by the DRA at the
hearing® to mean the Taxpayers do not have ben cxm mterest for life in the Property.
In addition, because of the prohibition on revoca‘tion o‘r amendment contained in Clause 3
noted above and the fact the trust dccurnent was algned three years before the Tax relief
program was even enacted, it would be unreasonable to assume the Taxpayers have it
within their power at this point to correct any drafting deficiencies in the trust document.

The Taxpayers have pa:d the taxe= on Lhe Prqperty contmuousiy from the time

they purchased the Property in 19‘6 thro ugh the pr eacnt including the period after

¢ Clause 3 of the trust agreement states: “The Dohors do riot rétain any interest in the principal of this
Agreement of Trust by express reservation or by agreement between or among, or assumption of, the
Donors, the Trustee and the iLegatees [identified in Clause 1.21” !
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formation of the trust and the transfer of legal title to it ih 1996. They were able to
borrow funds from a financial institution (Fleét Bark) after formation of the trust, using
the Property as coliateral, most recently in 20035, as reflected in an “Open End Mortgage”
recorded at the Registry of Deeds .(vBoo'k74"9.9x, P.égc' 6897), which is a matter of public
record.

These additional facts are consistent w;th ;he'qogclusion the operative effects of
the trust document should not dcprfvé the ‘Takpay'érséibf eligibility for the Tax relief they

applied for in tax year 2007y especxaﬂy ‘when' the* ‘Elearintent of this. rememal tax

&iticofny. homeo: mxglgs a‘so keptin _

dgrate:

program ctax- rchef fo riow an

- irlseae i

en:construing a statute, its basic purpose ~ the problem the statute was

e

intended to remedy — must be considered and this can be dene by making inguiry into the

statute’s declared objective and the “mischief” it was intended to remedy or relieve. See

e.p., Appeal of Town of Newmarket, 140 N.H,. 279, 283 (1995} (citation cmitted).
When this Tax relief program was first énacted in 1999, the legislature explicitly

stated its purpose and intent. See 1999 N.H. Laws ch. 338:1.5 This intent has not

e

IR

5 This section includes the following pronouncements
* R
il. The general court recognizes that over the years it has enacted numerous property tax
exemptions providing relief to taxpayers who meet identified criteria, and that when the means
empioyed to effect tax relief comport with the artictlated justifications, that tax relief is
constitutional and constitutes a valid purpose,

111, The general court has determined that the implementation of a uniform education property tax
will have serious adverse econdmic consequénces on certain taxpayers. The economic burden on
these at-tisk taxpayers should be mitigated, at least in part. It is reasonable and fair to award?"
education property tax ha.rds‘np relief to taxpayers who meet defined criteria. The hardship relief
“pravisions of this act contein criteria-that limit its assistance to Those 16w and moderate income
taxpéyers ‘who may face the risk of bankruptcy, foreciosure, or the loss of their primary residence
dee to the immediate implementation of a uqiform education property tax. The taxpayers that will
benefit from the property 1ax hardship relief will facé the harms that the hardship relief is inténded
to prevcr‘t Therefore, the general court finds that its *"medy satisfies the underlymg rationale and
assits a class of taxpayer for whom disparate tax treatment is justified.

T
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changed and reflects a desire to allow those who have legal ownership, equitabie title or a
beneficial interest for life in homestead property, and who also meet very specific and
stringent income requirements (now stated n RSA 198:57, IV), to reduce their overall
property tax burden so that they are not jeopardized by the loss of their homes {“at risk of
bankruptcy, foreciosure, or the loss of their primary ‘residence”). See also RSA 198:57,
ifl(a), which states an eligible tax relief claimant is a person who “[o]wns a homestead or
interest in a homestead subject to the statewide e.nhanced education tax.” In light of this
intent and the statutory framework, the board flnds. it.wouid be unreasonable to affirm the
denial of the Taxpayers’ app’licaiilon for Tc;lx re}icf on the facts presented.

For all of these reasons, the appeal is granted.

A motion for rehearing, recor_xsiyt‘:ie.r_at’icx)zé ‘o’,rlcviariﬁcation (collectively “rehearing

motion™) of this decision must be filed within thirty (30) days of the clerk’s date below,

not the date this decision is received. RSA 541:3; Tax 201 .37(a). The rehearing motion

must state with specificity all of the reasons supporting the request. RSA 541:4;

Tax 201.37(b). A rehearing moti_qp is gramedon’y f ;;ﬂ}e, moving party establishes: 1) the
decision needs clarification; or 2) b“ased on the evidence and argumcnts submitted to the
board, the board’s decision was err‘oneou;:'_n fact or w law. Thus, new evidence and new
arguments are oniy allowed in very limited circumstances as stated in board rule Tax
201.37(f). Filing a rehearing motion is a prefquisit?for gppea‘i\ix;g to the supreme court,

and the grounds on appeal are limited to those'stvated in the rehearing motion. RSA 341:3
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and RSA 541:6. Generally, if the board denies the réﬁgaring motion, an appea!l to the
supreme court must be filed within thirty (30) days of the date on the board’s denial.
SGC ORDERED.
BOARD OF TAX AND LAND APPEALS
2 e

Paul] B. Franklin, Chairman

@% J-/‘éwmk

Dougi@ S. Ricard, Member

Albert F. Shamash, Esq., Member

CERTIFICATION

1 hereby certify a copy of the fc‘regdirig'!}';):ecisionhas this date been maiied,
postage prepaid, to: Maryanne and Walter Zielhski, 180 Watts Street, Manchester, NH
03104, Taxpayers; and Michael R. Williams, Esq., State of New Hampshire, Department
of Revenue Administration, 109 Pleasant Street, Concord, NH 03301, counsel for DRA.

Dated: /Y)Cud, , RO0OY



