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' DECISION ' 
I' A 

The "'Taxpayers" appeal, pursuant to RSA 19856, the department of revenue 

administration's ("DRA") denial of their tax year 2007 application for Low and Moderate 

Income Homeowr,er3s Property Tax Relief (hereinafter "Tax relief," see RSA 195:56, IV). 

For the reasons stated below, the appeai is grahtkd. 

The Taxpayers argued they were entitled to the Tax relief because: 

( I )  they purchased the "Property," located at 180 Watts Street in Manchester, in 1956 

aad have lived on the Property and paid the taxes on it ever since that time; 

(2) the document trimsferring ownership to irrevocable trilst was prepxed by others 
' W .  . - % c  ', 

and presented to them for signature at a "seminx" they attended in 1996; 

(3) they "did not know what they were doing" when they signed the trust document and 
h i 

it may be "no good"; and 
, 
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(4) the trust has not precluded them from being recognized as h e  actual owners and 

residents ofthe Property for any other purpose, including borrowing money using the 

Property as collateral. 

The DRA argued the denial of the Taxpayers' application was proper because: 

( I )  RSA 198:55, IIfc) provides that the term "'owned" in that paragraph of the Tax relief 

statute includes "[a] person who has equitable title, or the beneficial interest for life in the 

homestead" and the Taxpayers' trust docl~ment does not state :hey have equitable title or 

the beneficial interest for lifc in the Property; 

(2) other provisions in the trust dqcumeht, including Clauses 1.2 and 3, also do not 

support such a conclusion; 

r 
i (3 j the trust document was ~rafted'by a 12w fiym that aggressively marketed this form of 
! ; . '  

/ inevocab!e trust to the public for the porpose of achieving another goal (to isolate assets 
I I 

1 in order to preserve Medicaid eligibility for future nursing home and other expenses); arid 

C, 
(4) ali taxpayers must adhere to the requirements of the statute in order to be eligible for 

I " * 

Tax relief. 

Baed  on the evidence, the board finds the Taxpayers met their bmder, of proving 

they are e~titled to the Tax relief and the appeal is therefore granted.! 

The DRA based its denial, of the Taxpayz,rs' zpplication on the wording of 
'!, ! I ,  

RSA E 98:56, II(c) and some bcilerplate provisions in the Taxpayers' trust document 

prepared for them at a seminar they attepded and signed thee  years before e~actment of 

' The board's authority in this appeaf is,govemed by RSA 19:60,II, which provides the board "may 
reverse or affirm, In whoie or in part, or modify the decis:bn appealed from when there is an error of law or 
when the b o ~ r d  finds the [ D U ]  ~ o ~ i s s i o n e i ' s  action to be arbitrary o: unreasonable." 

I 



Maryanne and Walter Zielinski v. DRA 
Docket No.: 23944-07LM 
Page 3 c f 9 

' ,  1 1 .. 1 I, 

the Tax relief program in 1 99ge2 RSA 1,9857, VII requires "[a! clairnhqt who asserts 

swxership in a homestead because he or she holds equitable title, or the beneficial 

i~terest for life, ir, the homestead shall also snbmit a copy of the dockarr:ent creating such 

, '  
interest" to the D M .  , I , i  

In June, 2008, the Taxpayers submitted t:, the D M ,  with their tax year 2007 

applicstion for Tax relief, their trist document (signed on December 2C,  1996 azzd titled 

"The Waiter Zielinski and Maryanne Zielinski Irrevocable Trust"). This trust document 

was followed by a Quitclaim Deed, recorded on December 26, 1996 at the Registry of 

Deeds (in Book 5778, Page 1447) transferring the Property to ?he ~NS:. Clause 3 of the 

?fist document prohibits the Taxpayers from revoking or amending any provision of the 

, . trust document. i y 

' ? .  , ' . ! 
1. \ ) 

The DRA9s attorney acknowledged at the hearing there is no fi~rther statutory 
I 

definition or admjniskative reguiatior: to heip in the interpretation of the RSA 1?8:55,1I 
I ' I ,  / 

provision regardi~g what is meant by ''owned." $He ?tared the DRA was iooking for the 

board's guidance since it must process mci decide other applicilti~ns for Tax relief 
I ' / /  I 

involving similarly worded trust docuxents. 
I . I  

this appeal raises a question of first impression regarding the 

interpretation of this statutory provision, the, sarnc phasing regarding non-exclusive 

The original iegisldion establ~shing "Educstior. Property Tax Zardship Relief," former RSA 198:50, 
sec~., was enacted effective November 3 ,  'P999. i999 N.H. Laws ch. 338 (HE! 9991, Tbis statute was iater 
amended and then repealed and replaced by the "Low and Moderate Income Homeowners Property Tax 
Relief' statute now codiEed in RSA 198:55 gt s., effective Jnly 1,  2002. The wording of the statute of 
interest in this appeal, RSA 198:56, TI, has not Seen altered. 
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examples of what is meant by "owned" is contai~ed in RSA 72:29, V I , ~  whish the board 

has recently interpreted in the context of a similarly worded trust agreement involving the 

RSA 7228 veteran's tax-credit. Stolte v. City of Concord, BTLA Docket No. 22569-07 

? I  . . >  l 

(October 12,2007) (copy enciosed.with ;his i)eclsion). The language in each is quite 

similar because they were both drafted by the &me law firm to achieve the same estate 
--- ---- ,~"-- 

2 ,  .--- 
/s, 

planning goai mentioned above. - - -- *.- -- /, yq,t " -.,=+.&,mm.--nfP+ -= - "  - - - - * . - -  

' L 7  v Because of these similarities, the board findstthe following reasoning contained in c "4 
@ the Stoite decision also applies to this appeal: 

The boxd has closeiy reviewed the provisions of the Trust Agreement 2nd 
carefirlly ccnsidered the City's reasonable arg~rnents as to why the Taxpayer is 
not eligible for the tax credit. On balance, however, and ec'mowledging it is a 
close questior, of law, the board finds the Trust Agreement does provide a basis to 
conclude the Taxpayer does not have a beneficial interest for life in the e!igible 

%w r^ 4 .  
," ' r'-- Property. . . . 

[A] reading of several provisions of the Trust Agreement together cmses the 
board to ccnclude the Taxpayer indeed does have a beneficial interest for her life 
in the Property, First, "Clause 3" is entitled "'Reserved Powers and Rights of 
Grantor." Clause 3 inciudes,three paragraphs,ithe last two being stated in the 
negative m to what the gra~\or  does not retdfi'interest i i  and in pazrticralar 
paragraph 3.2 being the one the City relied upon in denying the tax credit. 
However, paragraph 3.1 sets up the provisions for how the Trust shall be 
distributed "[ulpon the death ofthe Grantor." Because paragraph 3.1 is part of the 

I ,  clause reserving powers and rights to the grantor, this paragraph car! infer that 
I 

du ing  the life of the grantor no distribiition ei  the Trist shall occur and thus the 
assets of the Trust, primarily the Proberty,'kxl'st for the benefit of the Taxpayer 
during her remaining Me. 

Further, "Clause 4" is entitled "'Disposition D u r i ~ g  Lifetine of Grantor." Clause 4 
states in par': "[dluring the lifctjme of the Giantor, the Trustee shall distribute the net 
income of this Trust to the Grantor, nd less often than quarterly.. .." Again, this 

' Riis stztute provides: 
For p q o s a s  of RSA 72:2Cl, 29-8, 30,31,  32,33,35,36-a, 37,37-a, 37-9, 38-a, 39-a, 62, 66 and 
70, the ownership of reai estate, as expressed by such words as "owner", "owned" or "'own", shail 
hciude those who have equitabie tit!e or the benescial interest for life in  the scbject property. 
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clause provides for any income from the Property, putentialiy any rental income or 
in-kind residence value, to accrue, to the benefit of the Tzxpayer. . . . 

-* 

Considering the benefits that accrue to the Taxpayer of income or in kind income 
in Ciause 4 and that Clause 3 slates no distribution of the assets of the Trust can 
occur untii after her death, ti-re board concludes these provisioras give rise to a 
beneficial interest for life in  the Property as provide by statute. 

The board reviewed Black's Law,Dictionary, 5'"ed. (1 9979, which defines in  part, 
beneficial interest zs '"i]n trust law, Lit] refers lo interest of the beneficiary in 
right to income or principal of trust funds, in contrast to trustee who holds legal 
title." The board clearly understands the Trust Agreement does not define the 
Taxpayer as one of the beneficiaries. ~ o w e + k r , ' h u r i n ~  her life, we conclude the 
j o i ~ t ,  consistent reading of C l a ~ s e s  3 and 4 &ate a beneficial interest for thc 
Taxpayer. . . . 

[Rleading the various provisions of the Trust Agreement in concert with each 
other, the board concludes the Taxpayer has a benef cia1 interest in the ?ropefly 
and is in keepicg with the stat~tory intent of providing a veteran's tax credit for 
the surviving spouse of a veteran. 

, , .  

As in Stotte, the board fir,& the trdst dbduhcni'th'at , . , , . , ,  is cehtral to this appeal is not 
, . , . \ , : ,  

a model of ciarity or consistency and Sherefore i s  ndt susceptible to an entirely literal 

reading cr application, For example, Schedule A tc (he trust docuzent appears to limit 

the trusi principal tc "AII of the Donors' tangible pe~s&al property," not any real 

property such as their residence (the Property) which they almost immediately transferred 

by Quitclaim Deed to the trust. 
i 

Leaving this drafting error &ide, ;he D ~ A  emphasis an the fact the trust 

document does not specifica!iy state the Taxpayers have "equitable title, or a beneficial 

inrerest for Ilk" in the Property in so kariy words. This appears to bc the sole reasr;n the 

D M  denied the Tax relief applicztion. ~ a s e d . h n . 2  i$r.reading'ofhe gust document as a 
-=--.-t,, .,z~.a::'w,~~..-....." ., ..... -... :..:.,.c ,,,b.,--A%,h-.m,,.,,7.+w,,, .*,-...,,,., . !. ,..**>.-,. ~ .,., . ... "&* 

whole, however, and its understanding of the legislative intent of the statute, the board 
-,,, r~+-..,,.,~. " r,ms.." , ..,. -%..',,.~~~'' .. .,.'"" . ' .  ' .. . . ,[ ... " 2 ' " "  .,4"'.L ;:. ' 

:'; - .- . , . , . ,,#nj+is-lc.i:,.;, ~,.~;~~!&~12;'~~ii.i?~?~~<-~-*1-*1~ ..%-.. , .. , ;. ,. ,L?*.iw'*.: ; .. !*.*.*.*.*. *. ' . ' . . .  , _ .  . 
, , 

.. " ,..,-.s "a,.- 

concludes the Taxpayers have established by a preponderance of the evidence that they 
_,",a-. - , ..-% 
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have, at the very least a benefi~!~~,~j,~~.er~,sf,,~~~.,ijfe~.~~,,~he Property sufficient to make them --_--..,.., ?. --.A. --.-- . ."~.' ,id.,, ., .-.- - ..+-..I~. * ..?.. .- \ ..-...,, .. ,,. ...,. . , , . . . .. .,*.<.# .... *. .. ,, ,, 

eligible for the Tax relief, 
^i*r*rr-n,C- a*-r*.--  3 

This reading is supported by Ciause 4 of the bust document, which requires the 

"Trustee" (a term referring to the two Taxpayers and their daughter, Anne M. Edmonds, a 

th:- ,!a ' trustee) to distribute the "income of the Trrust" exciusively to the Taxpayers or add 

my  undistributed income at the end of each calendar year to the "principal" ef the trust, 

md this presumptively includes any "'income in kind" from occupying the Property as 

their residence. Clause 4 can be read to prohibit the Trustee from disposing of the 

Proge~y zt any time "during the lifetime of the D o ~ o r s  [the Taxpaye~s]," There is no i 
question the trust document was pqepared to enable the Tzlxpayers to continue to live on 

the Property md benefit exclusively fiom its use fgr the rest of their lives and that no one 

kas the power or the discretion to prevent them f ~ o m  doing so (includicg the third trustee, 

their daughter, who is one of three chiidien named as "Legatees" in Ciause 1.2). 1 
I f  I I )  _J 

In this respect, the board does not read other provisions cited by the D M  at the 

hearing\o mzan the Taxpayers do not have 3 beneficid interest for life iin the Property. 

In addition, because of the prohibiticn on revocation or amendment coritined in Ciause 3 

noted above and the fact the tmst d o c u ~ e n t  was signed thee  yews before the Tax relief 

program was even enacted, it would be unreaso~abk to assume the Taxpayers have it 

within their power at this point to correct any drafting deficiencies in the trust document. 

The Taxyayers have paid the taxes on the Pr~perty continuously frcm the time 
1 )  8 I 

they purchased the Property in 1956 through the present, including the period after 

' Clause 3 of the trust agreement states: "The Donors do not retain any interest in the principal of this 
Agreement of Tmst by express reservation or by agreement between r;r among, or assumption of, the 
Danors, the T ~ ~ s t e e  and the  legatees [identified in Ciause 1.2J7' ' 

J 
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formation of the trust and the transfer of iega! title to it in 1996. They were able to 

borrow funds from a financial institutior? (Fleet Bank) after fomation of :be trdst, using 

the P rope~y  a coliateral, most recectly in 2905, as reflected in an "Open End Mortgage" 

recorded at the Registry ofDeeds (Book 7499, ~ a i e  OX97), which is z matter of public 

record. 

These additizna! facts are consistent witb the conclusion the operative effects of 

the trust document should not deprive the ~ a x ~ a ~ t r s * b f  eiigibility for the Tax relief they 

zppiied for in tax yea- 200,7., especially when the'dletir intent of this remedial tax 
_i_l- --- Pl-" ---------." ---A- " -- I -- - - " - -, 

abqtvment .. ,, v A ', program (>tax relief _7J_.___ for 102 $~+m~,d$~&&~,~~&~~~@~p,ym~~&is also kept in 
p c m - U  ""ICI- 

IQ*r*--w._.-h-6 

6 '  liriixid. When construing a statute, its basic purpose - the problem the statute was 
7-m 

intended to remedy - must be considered and this can be done by making inquiry into the 

statute's declared objective and the "mischief9 it was intended to remedy or relieve. See 

s, A~~peal of T o m  of Newmarket, 140 N.H,. 279, 283 (1995; (citation emitted). 

when this T m  relief progrqm was firsf enacted in, 1999, the legislatiu-e explicitly 
1 I 1 ' ,  

stated its purpose and intent. 1999 N.H. Laws ch. j38: 1 .' This intent has not 

, , I 
This section hciudes the following pronouncements: . 

L 
' I  

11. The general court recognizes that over tde iears'it has enacted numecotis property tax 
exemptions prov~ding relief to taxpayers who meet ident~fied criteria, and that when the means 
empioyed to effect tax relief comport with the zrt~cuiateted justifications, that tax relief is 
consti:utionai znd constit~tes a valid purpose. 

, I 

111. The general court has deterr~ined that the implementation of a uniform education property tax 
w?li have serious adverse economic consequences on certain taxpayas. The economic burden on 
t h z e  a?-risk taxpayers should be mitigated, at leest in part. It is reasonable and fair to award1 
education property tax hardship relief to taxpayers who nee t  defrned criteria. The hardship relief 

-provisions of this act contain criteria that limit its a s s i s t x t o 5  moderate income 
taxpayers who may face the risk of bankruptcy, foreciosure, or the loss of their primary residence iy-t[ due to :he irnnedfats inp!ementation of a uqiform education propmy tax. The taxpayers that wil! 

\ F- benefit from the property lax hardship reiief will face the harms that f ie  hardship relief is intended 
to prevezt. Therefore, the gecaral cox! fir.ds that its remedy satisfies the underlying rationale and 
a&:fsts a class of taxpayer for whom disparate tsx treatment is justified. * i\. 

1 I : ' ' 
I 
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changed anci reflects a desire to allow those who have legal ownership, equitable title or a 

benef cia1 interest for life in honestead property, and who a!so meet very specific and 

stringent income requirements  ow stated iri RSA 1985'7, TV), to reduce their overal! 

property tax burden so that they are not jeopardized by the loss of their homes ("at risk of 

bankruptcy, foreclosure, or the I O S S . O ~  their primary residence"). See also RSA 198:57, 

III(a), which states an eligible tax relief claimant is a person who '"olwns a homestead or 

interst in a homestead subject to the statewide enhanced education tax." In light of this 

intent and the statutory framework, the boxd finds it wou!d be unreasonable to affirm the 

deniai of the Taxpzyers' application for Tax relief on the facts presented. 

For all of these reasons, the a ~ p e a l  is granted. 

A motion for rehearing, reconsideration or clarification (collectively "rehearing 

motion") of this decision must be filed within thirty (30) days ofthe clerk's date below, 
, , 

not the date this decision is received. RSA 541 :3; Tax 201.37(a), The rehearing motion 

must state with specificity all of the reasons supporting the request. RSA 541 :4; 

Tax 201.37(b). A rehearing rnotior, is granted oniy if ihe moving party establishes: :) the 
, , , , , 

decisisn needs clarification; or 2) based on the evidence and arguments submitted to the 

board, the boarsi's decision wzs erroneous ia! fact or ir, law. Thus, r:ew evide~ce and new 

arguments zlre only d o w e d  in very Limited circumstances w stated in board rule Tax 

201.37(f). Filing a rehearing motion is a prerequisite , , for appeaiing to the scpreme court, 

and tlie grounds on appeal are limited to those stated in thz rehearing motion. RSA 541 :3 
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', ' I ' )  

RSA 541 :6.  general!^, if the board decies the rehearing motion, ar, appeal to the 

supreme cow? must be filed within thirty (30) days of the date an  the board's denial. 

SO ORDERED. 

BOARD OF I'AX LAND APPEALS 

.- 

Pau! 3. ~ianklin,  Chairman 

Albert F. Shamash, Esq,, Member 

I hcreby certify a ccpy of the firegoing'~ecision has this date been mailed, 
postage prepaid, to: Maryame and Walter Zielinski, 180 Watts Street, Manchester, NH 
03 104, Taxpayers; and Michael R, Williams, Esq., State of New Hampshire, Department 
of Revenue Administration, 109 Pleasant Street, Canccrd, NH 033C1, counsel for D M .  

Dated: m w  13, a009 


